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OPINION
[. AMILITARY MARRIAGE

This case involves a marriage between a career military man and a woman who had little
interest in her husband’ s career, or in providing him with any of the comforts that normally flow
frommarriage. Whileamilitary career by its nature typically invol ves frequent transfersfrom place
to place, aswell as periods of separation between the serviceman and hisfamily, the partiesin this

case appear to have lived apart more than most, due in large part to the wife's unwillingness to
follow her husband to new assignments.



Thewife claimsthat the long duration of the marriage and the rel ative economic inequality
between the parties entitle her to a substantial portion of her husband’s military pension and a
significant alimony award. The husband claims that because the couple did not really live as
husband and wife for very long, and because of the wife’'s multiple infidelities and her failure to
contribute to the marriage, sheis entitled to little or nothing.

The record shows that James Lee Kirchner joined the United States Army in 1970 and
became acommissioned officer and apilot. OnJune4, 1979, he married Jacqueline Sims Kirchner
at Fort Sill, Oklahoma Prior tothe marriage, Ms. Kirchner herself had been in themilitary for three
years. At some point, a planned reduction in forces resulted in Captain Kirchner being discharged.
Hediscovered that the only way he could remain inthe Army wasto join asan enlisted man. Hedid
so, and over the years he managed to work himself up to the status of aWarrant Officer.

Theonly child of the parties, JamieL ee Kirchner, wasborn on August 23, 1981. Therewere
problems with the marriage almost from the beginning. We can infer that the parties remained
wedded as long as they did primarily for the sake of their daughter, who has grown up to be afine
young woman and an honor student that they both are proud of.

Apartfromtheir daughter, therewas apparently verylittle to hold them together. Intheearly
1980's Mr. Kirchner was posted to Germany. Both parties admitted to sexual contact with others
during that period. In 1985, they moved to Fort Campbell, and apparently bought a house. They
lived in different bedrooms within the marital home. As Mr. Kirchner testified,

“When we first arrived here, she moved down the hall and into a different
room. And in ‘85 she lived apart from me down the hall in the same house and
closed the door to me. And she did not live — she was not my wife there.”

In 1988, his wife's conduct made James Kirchner suspicious that she was involved with
someone else. In 1990, his suspicions were confirmed when he found numerous cards and love
lettersin Jacqueline Kirchner’s gym bag.

On May 4, 1990, Mr. Kirchner filed a Complaint for Absolute Divorce on the grounds of
irreconcilable differences, improper marital conduct, and adultery. His complaint stated that the
parties had separated on February 19, 1990.

Jacqueline Kirchner subsequently filed an answer in which she denied that the parties had
separated. Sheadmitted therewereirreconcil able differences between them, but denied being guilty
of inappropriateconduct or of adultery. Inthe paragraph following her denial of adultery, she states,

Thedefendant affirmatively pleads, astothegroundsof adultery, the defense
of condonation and the fact that the Complainant has engaged in adultery during the
term of this marriage.



Shortly after hiswife answered, James Kirchner was deployed to Saudi Arabiafor the Gulf
War. When he returned from the war, he did not follow through with the divorce, and the matter
remained dormart for the next eight years.

In 1992, Mr. Kirchner was sent to Korea for a one yea hardship assignment. Family
members cannot accompany a serviceman during such atour. While overseas, Mr. Kirchner
suggested to hiswifethat they make afresh start upon hisreturn by going somewhere other than Fort
Campbell. Jacqueline Kirchner agreed, and her husband put in his request for transfer, and was
assigned to Fort Bliss, Texas.

When Mr. Kirchner returned, however, his wife refused to accompany him to his new
assignment. During histhree years at Fort Bliss, the husband managed to live in arented room on
a few hundred dollars a month, while sending most of his paycheck to his wife, to pay all her
household expenses, including mortgage payments, and their daughter’s private school tuition.
During that same period, Ms. Kirchner asked if she could buy a nicer house tha would put Jamie
in the same leaguewith her friends at Clarksville Academy, and said that she would work to make
up for the difference of about $700 between the mortgage payments on the new house and the old
one. Mr. Kirchner agreed, but his wife did not contribute to the new home as she promised.

Following his assignment at Fort Bliss, Mr. Kirchner volunteered to go back to Korea for
another one year hardship tour, so he could be re-assigned to Fort Campbell. While overseas, he
continued to support his family, but he testified that the parties maintained little communication
during this time. During this tour, he had a sexual relationship with a female soldier and was
formally reprimanded.

JamesKirchner returned to Fort Campbell inthefall of 1997. The partiesagreedto reconcile
and try to make the marriage work, but it was na to be. Mr. Kirchner discovered that hiswife had
failed to pay all the household bills for which he had sent money home, and that she had incurred
an additional $20,000in marital debt, using the power of attorney he had given her. Shealso atered
some checks he gave her for other bills and used them for personal purposes. Mr. Kirchner dso
began to believe that she was carrying on an affair withapolice officer named JamesKnowles. She
denied having the affair.

II. DIVORCE PROCEEDINGS

In March of 1998, the legal gruggle resumed, with both partiesfiling petitions for orders of
protection against each other. Ms. Kirchner’s petition alleged that Mr. Kirchner physically abused
her. Mr. Kirchner alleged that his wife verbally abused him, threw things at him, and refused to
leave the parties’ house. The petitions were later withdrawn

On August 8, 1998, Jacqueline Kirchner filed a renewed answer and counter-complaint

against her husband, asking for divorce on the ground of crud and inhuman treatment, adul tery,
inappropriatemarital conduct and irreconcilable differences. She again denied that she herself had
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been guilty of inappropriate marital conduct or adultery. At some point she was deposed, and
insisted under oath that she had not committed adultery.

In September of 1998, thetrial court signed an agreed order submitted by the parties. They
mutually agreed not to dispose of any of the marital property prior to the hearing of the case, and Mr.
Kirchner agreed to pay astemporary alimony the house payment of $1,065 per month, and all utility
and phone bills, his daughter’s private school tuition of $313 per month, automobile insurance of
$180 per month, and car payments on three vehicles, totaling $880 per month.

Asaresponse to mounting debt, the husband filed aChapter 13 bankruptcy petitionon April
15,1999. Anagreed order in bankruptcy court granted thewiferelief from the stay, sothetrial court
could deal with the financial issues in the divorce proceeding. The repayment plan resulting from
the bankruptcy required Mr. Kirchner to pay $2,500 per month to his creditors, induding the house
and car payments.

Thetrial was conducted on November 23, 1999. The partieswere the only witnesses called.
Mr. Kirchner testified forthrightly about his marriage and financial affairs, including testimony as
to several adulterous encounters on hispart. Ms. Kirchner was very vague about financial matters,
and Mr. Kirchner’s atorney attempted to impeach her credibility by redting passages from her
deposition. Under close questioning, she admitted lying consistently about her extramarital affairs
in the deposition, and that she was currently having an affair with Officer Knowies.

The final decree was entered on February 29, 2000. The trial court found that Jacqueline
Kirchner was guilty of inappropriate marital conduct, and granted the divorce to James Kirchner.
The court ordered the marital residence to be sold, with the proceeds to be applied to the marital
debts. The wife was permitted to reside in the home until the sale, and was ordered to pay all
utilities. The husband was ordered to continueto make housepaymentsand car payments, with such
paymentsto be deemed rehabilitative alimony. Upon the sale of the house, the husband was to
continue to pay rehabilitative alimony to his wife, in the amount of $700 per month, with the
obligation ending upon his retirement from the Army in March, 2001. It was anticipated that Mr.
Kirchner would then begin drawing a pension for his 30 year military career. The court found that
61 percent of that pension was marital property, and awarded the wife half of that, or 30.5 percent
of the entire pension, as her share.

Both parties filed post-trial motions. Ms. Kirchner filed a Motion to Alter or Amend the
Judgment, and Mr. Kirchner filed amotion to compel hiswife to cooperate with the listingand sale
of the marital residence. Thetrial court dismissed both motions. This appeal followed.

IIl. PROPERTY DiVISION

Tenn. Code Ann. 8 36-4-121(b)(1) definesmaritd property for purposesof division pursuant
to divorce asincluding,



... al real and personal property, both tangible and intangible, acquired by either or
both spouses during the course of the mariage up to the date of the final divorce
hearing or up to the date of the legal separation hearing unless equity would require
another valuation date and owned by either or both spouses as of the date of filing of
acomplaint for divorce or complaint for legal separation, . . .

(B) "Marital property” includes income from, and any increase in value
during the marriage of, property determined to be separate property in accordance
with subdivision (b)(2) if each party substantially contributed toits preservation and
appreciation, and the value of vested and unvested pension, vested and unvested
stock option rights, retirement or other fringe benefit rights relating to employment
that accrued during the period of the marriage.

©)...

(D) Asused in this subsection, "substantial contribution” may include, but
not belimited to, thedirect or indirect contribution of aspouse as homemaker, wage
earner, parent or family finanda manager, together with such other factors as the
court having jurisdiction thereof may determine.

Inaccordancewith that definition,and using the date of thefinal divorce hearingfor purposes
of calculation, the court correctly found that 61 percent of Mr. Kirchner' s military pension should
be considered marital property. See Cohen v. Cohen, 937 SW.2d 823 (Tenn. 1996).

Tenn. Code. Ann. § 36-4-121(a)(1) obligates the tria court to equitably divide the marital
property, without regardto fault. Section (c) of the same statute listseleven factorsfor thetrial court
to consider in determining property division. However, thecourt haswidediscretionin determining
what is equitablein any given case. Batson v. Batson, 769 S.W.2d 849 (Tenn. Ct. App. 1988). The
trial court’ sdivision of the marital estateis entitled to great weight on appeal, Edwardsv. Edwards,
501 SW.2d 283 (Tenn. Ct. App. 1973), and should be presumed to be proper unless the evidence
preponderates otherwise. Lancaster v. Lancaster, 671 S.\W.2d 501 (Tenn. Ct. App. 1984).

The sole item of marital property at issue in this case, and the only financia asset of
significant value in the marital estate, was Mr. Kirchner’s military pension, which he expeced to
start collecting upon retirement in March of 2001. Aswe stated above, thetrial court calculated that
the parties marriage encompassed 61 percent of Mr. Kirchner’ smilitary career, and awarded Ms.
Kirchner exactly half of that, or 30.5 percent of hiseventual pension check. The parties agreed that
this would result in a monthly check for Ms. Kirchner of about $964.

The appellant criticized the court’s method of dividing the pension as unnecessarily
mechanical, and the result as inequitable, in light of the fact that the pension is the only financial
asset of atwenty year marriage. She argued that the court should have divided the entire pension
equally between the parties.



The appellee argued to the contrary that because the marriage relationship existed in name
only for most of itslegal existence, it was inequitablefor thetrial court to award his wife as much
as it did. He claims that rather than making substantial contributions to the preservation or
appreciation of his military pension, Ms. Kirchner actually damaged his career, by among other
things, refusing to attend social events with other servicemen and their families after Mr. Kirchner
became an enlisted man. Mr. Kirchner suggests that we calculate the marital property onthe basis
of the 72 month period between the marriage ceremony and the date in 1985 when Ms. Kirchner
moved into her own room within the marital home.

While Mr. Kirchner’s grievances against his wife are for the most part supported by the
evidence, we note that she raised the parties’ child while he was performing hisdutiesasa soldier.
It is true that he supported his wife and daughter financially, even when he was geographically
distant from them, but it is also true that the wife applied much of this support to the daughter’s
upbringing and education in away that brings credit to both of them. In light of Ms. Kirchner's
contribution to the marriage as a parent, see Tenn. Code. Ann. § 36-4-121(b)(1)(D), it appearsto us
that thetrial court’ sdivision of property was equitable, and well within its discretion, and we reject
the suggestions of both parties that we modify it in their favor.

V. REHABILITATIVE ALIMONY

Tenn. Code. Ann. § 36-5-101 states the legislative preference for temporary rehabilitative
alimony whenever possible, over other forms of post-divorce spousal support. Section (d) of the
statute sets out twelve factors for the court to consider, in determining the necessity or the amount
of such support:

(A) Therelativeearning capacity, obligations, needs, andfinancial resources
of each party, including income from pension, profit sharing or retirement plans and
all other sources,

(B) The relative education and training of each party, the ability and
opportunity of each party to secure such education and training, and the necessity of
a party to secure further education and training to improve such party's earning
capacity to areasonable level;

(C) Theduration of the marriage;

(D) Theageand mentd condition of each party;

(E) The physicd condition of each party, induding, but not limited to,
physical disability or incapacity due to a chronic debilitating disease;

(F) The extent to which it would be undesirable for a party to seek
employment outside the home because such party will be custodian of aminaor child
of the marriage;

(G) The separate assets of each party, both real and personal, tangible and
intangible;

(H) The provisions made with regard to the marital property asdefinedin §
36-4-121,;



(I) The standard of living of the parties established during the marriage;

(J) The extent to which each party has made such tangible and intangble
contributionsto themarriage as monetary and homemaker contributions, andtangible
and intangibl e contributions by a party to the education, training or increased eaming
power of the other party;

(K) Therelativefault of the partiesin caseswherethe court, initsdiscretion,
deemsit appropriate to do so; and

(L) Such other factors, including the tax consequences to each party, as are
necessary to consider the equities between theparties.

We note that many of these factors are similar to those that we are directed to use in
determining division of marital property, but that the relativefault of the partiesisafactor that may
be considered only when dealing with alimony. We aso note that in summing up the legidative
directive, our courts have consistently stated that the most important factors to congder in
determining spousal support are the needs of the disadvantaged spouse and the obligor spouse’'s
ability to pay. Andertonv. Anderton, 988 S.W.2d 675 (Tenn. Ct. App. 1998); Varley v. Varley, 934
S.W.2d 659 (Tenn. Ct. App. 1996); Lancaster v. Lancaster, 671 S.W.2d 501 (Tenn. Ct. App. 1984).

Ms. Kirchner argued that the trial court’s award of rehabilitative alimony was inadequate,
inlight of her husband’ s superior earning power and her own medical condition. The record shows
that she worked only sporadically during the marriage, and that the jobs she held included drug
counselor, substitute teacher and librarian. Ms. Kirchner was vague about her actual earnings, but
implied that she was not well paid.

She comparesher earning capacity to that of her husband, who earned $4,295 per month after
taxes as an army pilot, and she argues that after retiranent he will be able to earn a comparable
amount asacivilian pilot. Mr. Kirchner clamsto the contrary that he has explored the possibility
of ajobinaviation, and found little opportunity inthefield. Heis considering going back to school
for ateaching certificate, so that he can teach elementary school.

Ms. Kirchner claimsthat she suffersfrom congestive heart failure, and hasintroduced some
medical records to that effect. Shetestified that sheis still capable of working, but that she gets
tired easily. Sheisapparently entitled to free medical carefor therest of her life asthe result of her
twenty-year marriageto a member of thearmed services

Ms. Kirchner alsoreceivesfinancial help from her parents, and adisability check of $97 each
month from the Veterans' Administration. She has not applied for anincrease in her VA check, or
appliedfor Social Security disability, because she doesnot believethat sheisdisabled. Mr. Kirchner
claimed that he saw her lifting weights and playing racquetbdl with Mr. Knowleswithin six months
of the hearing, but she testified that the last time she participated in such exercisewas between one
year and two years ago.



Ms. Kirchner is not primarily seeking an increase in the monthly amount of her alimony
award, but rather anincreaseinitsduration. Infact, shesays sheiswilling to accept areductionin
the amount, if that could be coupled with an extension that would enable her to collect alimony for
alonger time.

The appellant knows that an award of rehabilitative alimony may be modified if thereisa
change in the parties’ circumstances while the award isin efect, but that thetrial court normdly
loses jurisdiction after the award has expired by itsown terms. Anderton v. Anderton, 988 S.W.2d
675 (Tenn. Ct. App. 1998). Ms. Kirchner argues that by granting her an award due to expire just
when Mr. Kirchner planned toretirefrom the Army, thetrial court hasprevented her from obtaining
any benefits from the change of circumstances that will certainly occur at that time.

The appellant observes that upon retirement, Mr. Kirchner plans to file for Chapter 7
bankruptcy, and will be relieved of his obligation to pay $2,500 per month under chapter 13, thus
increasing his ability to pay alimony. In fact, the appellee’s attorney stated during oral argument
before this court that he had already filed. The appellant also argues that free of the burdens of
military life, Mr. Kirchner will be free to pursue private employment, and thus additional income.

In view of the unusudly short duration of the alimony award in this case, the certainty of
substantial change in James Kirchner’s circumstances immediately following its expiration, and
important questions about Jacqueline Kirchner’ s physical condition that were raised at trial but not
conclusively answered, we believe that it wou d be appropriateto conduct a timely re-examination
of the question of dimony.

Whileit is certainly within the power of this court to modify thealimony award in any way
that we believeto be equitable, it appearsto usthat thetrial courtisin abetter position to determine
the facts upon which amodification or extension of alimony must rest. We therefore remand this
caseto thetrial court for ahearing on the current circumstances of the parties, and for consideration
of whether the alimony award should be extended or modified, in light of the present needs and
abilities of the parties, and its previous determination of fault. In doing so, we do not express any
opinion as to whether or not Ms. Kirchner is entitled to any alimony beyond the court’s original
award.

V.

We affirm the trial court’s division of marital property, and its award of rehabilitative
alimony to Ms. Kirchner. We remand this case to the Chancery Court of Montgomery County for
further proceedingsincluding the purpose of determining if the alimony award should be extended,
and if so, upon what terms. Tax the costs on appeal equally between the appellant and the appellee.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.
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